ESTATE O WLLI E ARKANAKYAK
| BLA 93-113 Deci ded Novenber 22, 1996

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent, deeming rel i nqui shnrent of Native all otnent application A 056062
know ng and vol unt ary.

Set aside and referred for hearing.

1. Aaska: Native Alotnents--A aska National |nterest
Lands Gonservation Act: Native Al ot nents--Applications
and Entries: Relinqui shnent--Evidence: Qedibility--
Hearings--Rul es of Practice: Hearings

Wiere it is asserted that an applicant for an A aska
Native al |l ot nent who was unabl e to speak or read
English relinquished his allotnent at a tine when he
was under the influence of alcohol, but there are
guestions as to the credibility of the supporting
evidence, it is appropriate to refer the natter to an
Admini strative Law Judge to convene a hearing on the
guest i on whet her the relinqui shnent was know ng and
vol unt ary.

APPEARANCES.  Joseph R Faith, Esq., A aska Legal Services Corporation,
Dllingham A aska, for appellant; Carlene Faithful, Esq., Gfice of the
Regional Solicitor, US Departnent of the Interior, Anchorage, A aska, for
the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

The Estate of WIlie Arkanakyak (Estate) 1/ has appeal ed fromthe
Novenber 4, 1992, decision of the Alaska Sate Gfice, Bureau of Land
Managenent (BLMV, deeming Native al |l ot nent appl i cati on A 056062 to have
been vol untarily and know ngly relinqui shed by Arkanakyak.

1/ Oh Ct. 21, 1992, Bristol Bay Native Association reported that the
[iving heirs of WIlie Arkanakyak were Margaret Arkanakyak, Jimme G
Arkanakyak, George Arkanakyak, Pavella T. Arkanakyak, S xty M Arkanakyak,
Lydia A Ncolai, Awuska Sears, and Donna M Arkanakyak.
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h Gctober 26, 1961, the Bureau of Indian Aifairs (BA filed the
allotnent application on Arkanakyak's behal f. 2/ Arkanakyak narked the
application wth an "X', and it was signed by two w tnesses.

n January 18, 1962, BLMrequested Arkanakyak to submt, by
Cctober 25, 1967, proof of substantially continuous use and occupancy for a
period of 5 years. Instead, on Gctober 19, 1967, B Afiled a
relinqui shrent of his entry, using Form4-621 (April 1958). BLMi ndicates
inits answer that the formused was an official BLMform The top part of
the form which Arkanakyak executed, stated:

| hereby relinquish tothe Lhited Sates all ny right, title, and
interest inand to Entry No. A 056062 nade at Anchorage Land
Gfice, the land being described as follows: all of the | and
described in that certain allotnent application dated August 11,
1961, enbraci ng approxi mately 90 acres, filed wth the Bureau of
Land Managenent on Cctober 26, 1961.

This form like the application, was signed by an "X', along wth two

W tness signatures confirmng that this was Arkanakyak's nark. Qe of the
W t nesses was Evon Aposi k; the other was Jose G Garcia, who was a realty
specialist for BBAat the tine. No further details of the relingui shnent
were placed in the record at that tine. Arkanakyak di ed on Septenber 16,
1970, and the case was cl osed by BLMin Novenber 1978.

O My 7, 1979, the lands covered by the application were nade
subj ect to Interi m@nveyance Nos. 181 and 182 to Manokotak Natives Limted
and Bristol Bay Native Qorporation. 3/

n Decenber 19, 1980, the A aska Legal Services Qorporation (ALSO,
filed a letter advising BLMthat it and BIA were attenpting to contact
appl i cants who mght have relinguished their clains in order to give them
an opportunity to request reinstatenent of their applications if the
rel i nqui shrent was not know ng or voluntary. On April 21, 1981, BLM
received the affidavit of Wssillie Arkanakyak, quoted bel ow indicating
that the relinqui shnent might have been nade while applicant was under the
i nfl uence of al cohol .

2/ The application was for approxi nately 90 acres of unsurveyed | and
ocated on Amanka Lake near Manokot ak, Al aska, in secs. 21 and 28,

T 12S, R 59 W, Seward Meridian, and indicated occupancy since Aug. 6,
1961.

3/ It would thus appear that the allotnent could not be granted to
applicant until titletothelandis reclained. |f the Estate prevails on
the question of a know ng and vol untary relinqui shnrent and BLMfinds t hat
appel lant is entitled to an all ot nent, proceedi ngs woul d have to be
instituted to reacquire title prior to adjudication of the all ot nent
application. See Mitilda Titus, 92 | BLA 340 (1986).
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In April 1981, BLMreinstated the case. n August 2, 1982, a field
examnation of the site was conducted. The exami ner was acconpani ed by
Mar gar et e Arkanakyak, applicant's w dow who indicated that she and
applicant used the land for hunting, fishing, berrypicking, and trapping,
using atent onthe land. No sign of the old tent frane was found. No
signs of use were found that were nan-nmade. However, there were natural
resources to support the clained use. Sill, the BLMrealty speciali st
concluded that "[t]here is no evidence in the casefile or gathered during
the field examnation to indicate that the applicant had used the subject
parcel for five years. | cannot conclude fromthe evi dence whet her the
appl i cant has conplied wth the requirenents of 43 (FR 2561."

h Novenber 4, 1992, BLMi ssued the decision here under appeal, in
which it deened Arkanakyak' s Qctober 1967 rel i nqui shnent know ng and
vol untary and concluded that its reinstatenent of his application had been
inerror. BLMruled as follows: "The BIAis charged wth the
responsi bility of approving or disapproving relingui shrents of Native
allotnent applications. Snce the BAtransmtted the relinqui shnent, wth
a cover neno, to the BLM the relinqui shnrent of WIlie A kanakyak
(deceased) is considered know ng and vol untary, and sanctioned and approved
by the BA" BLMalso noted that Arkanakyak did not tinely file evidence
of use and occupancy, supporting the premse that his relinqui shnrent was
know ng and voluntary at the tine it was filed by BBA BLMconcl uded t hat
the case file was properly closed in 1967 and woul d renai n cl osed of
record.

ALSC on behal f of the Estate of WIlie Arkanakyak, filed a tinely
noti ce of appeal of BLMs decision. The Estate argues on appeal that BLMs
deci sion was erroneous because Arkanakyak did not know ngly and voluntarily
relinguish his allotnent and that issues of fact had been presented over
whet her the relingui shnent was know ng and vol untary, requiring an
evi dentiary hearing.

[1] Recent cases concerning the validity of relinquishnents of Native
allotnent applications have arisen due to two statutes. |In 1971,
section 18 of the Alaska Native dains Settlenent Act, 43 US C § 1617
(1994), repealed the Native Allotnent Act, 34 Sat. 197 (1906), but al | oned
pendi ng applications to proceed to patent. 1n 1980, in subsection 905(a)
of the Alaska National Interest Lands (onservation Act, 43 US C § 1634(a)
(1994), ongress |egislatively approved, subject to valid existing rights,
Native all ot nent applications "which were pendi ng before the Departnent of
the Interior on or before Decenber 18, 1971," wthin limtations and
exceptions provided by the subsection. Anong the exceptions is paragraph
(6), providing that |egislative approval did not "apply to any application
pendi ng before the Departnent * * * on or before Decenber 18, 1971, which
was know ngly and vol untarily relinqui shed by the applicant thereafter."
43 US C § 1634(a)(6) (1994) (enphasis added.)

The issue before us is whether Arkanakyak voluntarily and know ngly
relingui shed his Native allotnent application. A relinquishnent of a
Native allotnent application nust be made voluntarily and wth know edge
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of the applicant's allotnent rights and the consequences of the

relinqui shrent. Katherine C (Zmn) Akins v. BLM 116 | BLA 305, 312
(1990); Matilda Titus, 92 IBLA 340, 343 (1986). In determni ng whet her
there is a factual issue whether the relinqui shnent was know ng and
voluntary so as to require a hearing, we nust regard as true the factual
allegations nade in the affidavits filed in support of a request for
reinstatenent. Heir of Frank Hobson (Oh Reconsi deration), 121 |IBLA 66, 69
(1991); Heirs of Linda Anelon, 101 IBLA 333, 337-38 (1988).

In considering this question, we reviewthe evidence presented by the
Estate and BLM n April 21, 1981, BLMreceived the affidavit of Véssillie
Arkanakyak, stating:

1. WIllie Arkanakyak was ny brother. He di ed approxi nately
1970.

2. Wllie applied for a Native allotnent, BLMseri al
#A- 056062. Before dying, Wllie and | had tal ked about | eaving
his Native Allotnent Land and other property to his children to
be divided equal ly. WIIlie asked ne to make sure these things
got taken care of.

3. | donot believe WIlie woul d have tal ked wth ne about
leaving his allotnent |and and dividing the | and equal | y anong
his children if he thought he had given up the all ot nent.

4. The BLMor BIA sent ne a copy of a paper narked wth an
X by WIlie Arkanakyak. BEvon Aposi k signed his nane to the paper
as a W tness.

5. The paper seens to say WIlie gives up his allotnent.

6. Bvon Aposik once told ne that he signed his nane as a
wtness in Ollinghamwhen WIlie was asked to nake his nark on
t he paper.

7. Bvon warned ne of that happening as soon as he arrived
in Togi ak because he said he thought WIlie did not know what he
was doi ng when he signed. Evon said he thought WIlie was under
the influence of alcohol. WIIie had been drinking right before
he narked the paper.

The Estate includes with its statenent of reasons the affidavit of
Margaret Arkanakyak, applicant's w dow which states, in part:

6) | knewthat WIlie applied for the | and shown on the nap
as 35 as his native allotnent. He use [sic] to nention that his

land was his up until he passed anay. | believe that it is still
his land. Nobody at the |and nanagenent ever nentioned that it
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was not Wilie's land. Al along | knewthat it was WIlie's
land. Peopl e fromMnokotak believe that the land is WIlie's
native allotnent. Mny of the elders knowthat this land is
Wllie's.

He never said that he gave up the land. |f he had given up
his native allotnent, |I'msure that he woul d have told ne. |
can't believe that he signed the paper attached as Exhibit B and
play sold [sic] hisland. | nean that he did it unthinking. |
am 100%sure that he did not understand what he was doing. He
was probably drinking too much at that tine. He and BEvon Aposi k
were probably drinking. They were good drinking buddi es.

The Estate also filed an affidavit fromQusty Chythl ook stating as fol | ons:

3) | knew WIlie Arkanakyak. | know that he coul d not
read, wite, speak, or understand English. Even his nark on his
original application proves this. It was absol utely necessary
for himto have a translator, who was a qualified translator, and
who understood howto translate | egal docunents, to assist Wllie
Arkanakyak wth any | egal papers.

Inits answer, BLMincludes an affidavit fromJose G Garcia, one of
the two persons who w tnessed Arkanakyak's signature on his relinqui shnent.
He notes this fact and that he was enpl oyed as a BIArealty special i st
when t he docunent was signed. He states as fol | ons:

3. Athough I recogni ze the nane "Arkanakyak," | do not
fully renenber the circunstances surrounding WIlie Arkanakyak' s
execution of the relinqui shrent which is attached as Exhibit A
| reneniber that soneone interpreted for Wllie Arkanakyak. | do
not renenber who served as interpreter, but it mght have been
Bvon Aposi k since he signed as a wtness. | usually had the
interpreter wtness docunents.

4. It was ny duty and practice to nake sure that
appl i cants under stood what they were signing. |f soneone did not
speak English, | would obtain an interpreter. | would not have
know ngly al l oned an intoxicated person to sign a docunent.

Inits reply brief, the Estate included a suppl enentary affidavit of
Véssi | lie Arkanakyak, stating as fol | ons:

4) | renenber when ny brother signed the relinqui shnent
paper. ©M brother WIlie, Evon Aposik, and | were at the Sealn
(a bar) at Ollingham A aska. M brother had been drinking and
was intoxicated. Sonebody brought a paper to him WIlie, BEvon,
and this other person signed the paper over at the table.
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| went over and asked WIlie what he had signed. He said
that sonebody fromBl A had cone over and was hel ping himwth his
native allotnent land. He was hel ping himto confirmthat it was
his land. They would hel p himif he signed the paper.

| also talked to Evon about what was signed. Evon told ne
the sane thing as Wllie.

Later at Togi ak, Bvon told ne that he thought WIlie did not
know what he was doi ng when he signed the paper. Evon said that
he thought that WIIlie was under the influence. Evon is now
deceased.

These statenents, taken as a whol e, establish sufficient doubt as to
the circunstances of the relinquishnent to justify referring the natter for
a factfinding heari ng on whet her the relingui shrent was know ng and
voluntary. The last statenent of Véssillie Arkanakyak, in particular,

i nfl uences our decision. However, we al so perceive questions about the
credibility of that statenent, including why the affiant was unable to
state positively in 1981 that applicant was intoxicated at the tine of the
relingui shrent. Aso, it is unclear why BEvon Aposi k woul d be unaware of
what was bei ng signed (and woul d have tol d Véssillie Arkanakyak "t he sane
thing as WIlie") as he apparently spoke English. Fnally, Vassillie
Arkanakyak's and Garcia' s statenents conflict on the central question of
whet her appl i cant was intoxicated at the tine of the relinqui shnent.

In these circunstances, it is appropriate to refer the matter to the
Hearings D vision under 43 R 4.415 for a factfinding hearing to resol ve
these questions. The Admnistrative Law Judge to whomthe case i s assi gned
w il take evidence, and, duly considering the credibility of the wtnesses,
i ssue a deci sion on whether applicant's relinqui shnent was know ng and
voluntary. In the absence of an appeal to this Board, that decision wll
be final for the Departnent.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 R 4.1, BLMs decision is set
aside and the natter is referred to the Hearings D vision as set out above.

David L. Hughes
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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